The medico-legal relations of insanity to will-making form the subject of this paper. It will assist me if I introduce the subject by endeavouring very briefly to show who the insane are legally.
In a certain sense, every person who is detained in an asylum may be said to be legally insane. For the purposes of the Lunacy Acts, the law declares a lunatic to be a person certified to be a lunatic by two medical men. On these certificates the sheriff grants liis order or warrant to receive the person into an asylum, and to detain him there as a lunatic. The sheriff is not required to sit in judgment on the sufficiency of the facts on which the certificates rest.
If there is no error in their form, he may grant his order as a matter of course. In actual practice he generally does this.
When, therefore, the law is asked to declare a man insane for the purpose of providing for his care and treatment, it does so 011 moderate evidence of insanity, though the step does involve a loss of liberty?the sequestration, if not the incarceration, of the patient. The law professes to guard with jealousy the personal liberty of the subject, but in the case of a lunatic it has been thought right not to surround his reception into an asylum with too many legal difficulties, because the step is understood to be taken alike for his own benefit, and the convenience or safety of society. In reading over the decisions in will cases, it will be found that many judges have been careful to point out that much mentary capacity; while, on the other hand, the fact that a will is rational in its provisions, should go a very long way to establish competency where the insanity appears to have been only partial.
If the delusion or fixed idea is actually seen in the provisions of the will and has influenced them, this should be conclusive as to the testator's incompetency.
The subject will be taken up at this point in the next paper.
